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IN THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF PUERTO RICO

UNITED STABES OF AMERICA, °
[=]
Plaintiff  ©
[«]
v. i ° CRIMINAL 81-67
[«]
EDWIN FELICIANO GRAFALS, °

-

Defenddht °

. - Pt S T . A — o O Gy A B - M > — T G ——— o T -t

OPINION AND AMENDED SENTENGE

_Our desire to reduce the sentence in this case under

Rule 35 -of the Federal Rules of Criminal Procedure has been

delayed bééEEEE7<upon\gggwihg that we had asked the Court of

Appeals to return the case to us for this limited purpose, the

United States Attorney moved the Court for permission to be
heard and we gave him the opportunity to file a memorandum..

He has filed his memorandum. The main point which he raises

'in it is that we lack jurisdiction because the case is already

on appeal. We do not agree. That woﬁld have been‘the law
had the Court of Appeals not returned the case to us for‘
reduction of sentence. But, in so doing, the higher court is
re-granting us the jurisdiction tQ.proceed as planne§.

The cases cited by the United States Attorne& in =is
memorandum involve situations in which the sentence i. =
appéal and the caée has not been returned to the lowe. zourt.
That is not fhe situation in our case. As a métter of fact,

. e . - 4«4
we think that i1f we were to refuse to act now for Fear of Lack




of jurisdiction to reduce the sentence, we would appear as
pretending to reverse the Court of Appeals,'which returned
the case to us precisely so that we may act in the manner
announced in our reguest. That we cannot do.

The remaining arduments on other points raised by the
United States Attorney'are not convincing and will pot be
discussed here. ¢

According to the law, a reduction of éentence may be
made even in the aﬁsence ofvthe defendant.« So shall we do
today, considering the time element here involved.: Neve;the—
less, since we had writteén some statements that we would'ﬁave

H

reéad to the defendant and since there is no time left to

| rewrite theseirather-long'expressions of the Court, we will

copy them here as they were originally cbnceived. They may

sound strange-because, as stated, they are written for a
\;

situation in which the defenaéht wouldwﬁave been‘pyesent.
He.is not. But we had to leave them as we wroté them, lesg
we fuh the risk of iosing jurisdicﬁion witH.thé passage of
time, since the 120 days within which we are supposed to act
under Rule 35 constitute a fatal term. Today is the 119th day.

This is what we would have told the defendant had he
been before us:

Mr. Feliciano Grafals, I have called you for further
proceedings in four case. Before I explain to you tﬁe\bxact
purpose of your having been called to appear before me today,
a summary of the prior proceediﬁgs had in your case becomes

P

necessary.
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After having been indicted by a grand jury for three

alleged violations of sections 454 and 462 of the Universal

Military Training and Service Act (now Military Selective

Service Act), and oiter sceveral pnre-trial motions were

disposed of by the Court, you were finally brought before a

petit jury to be tried. Bafter some evidence had been

preéented, partly in the preéehce éf éhe jury and partly
before the judge alone, your attorneys made motions for the
dismissal of all three counts. I held in your favor as to
two of the three motions, with the result thaé two counts

were dismissed, and only one remained for the jury's consider-

H

ation. At the end of the evidence, the jurj found you guilty

of the only crime with'which vou were then charged, namely,
refusal to submit to induction.

As usual, I asked the United States Probation Officer

-

berty pending

for a presentence report. You remained at 1ii

s . . G
vealed, amonyg other details, that you

)

sentence. The report =
cqnsidered yourself innocent cf the crime of which you had
been found guilty-and that, therefore, youvrejected completely
the idza that the Court should even‘consider the possibility
of inposing a sentence on probation. I, the judge, had no
alternztive but to sgntence you to imprisonment, payment of,
fine, or Dboth.

on Septembé: 26, 19¢9, after I went through the f{rmali-
ties“which precede évery sentencing, in response to my
questioﬁing, you reaifirmed your stand that you would not

A

accept probation. I then did the only thing I ¢ould, and was
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as lenient as I thought at the time that I could be. Because-
I considered, and still consider you, not a criminal, but an
honest citizen who technically has violated a penal law, I

sentenced yvou to the least nunlker of years noszible~-one.

B S

You then, through your attorneys, jiled a notice of.
appeal. You mo&ed that you be allowed to remain at liberty
wﬁile your case was on appeal, on the same béil you had
originally given., : I granted the motion, and went somewhat
further. Becaus; I was convinced that in your case there was
no danger of your fleeing the jurisdiction of the court or
ctherwise becoming unavailable when the court needed you, I left
you free on your own recognizance, that-is; without your
haying to post an& bgpdfat all. Ybu have remained this way“
since then and this is your condition at present. '

The hearing for which you have beeh summoned 1is pursuant
£o Rule 35 of the Federal Rules of Criminal Procedure.
The rule in question reads, in part, as foliows: L... The

court may reduce a sentence within 120 days after the sentence

is imposed..."
’

From September 25, 1969 to today, January 23, 1970, only

119 days have c¢one by. Therefore, the Court is still in the
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ion of being able to change your original sentence; itae.

N

as jurisdiction to do so. By way of parenthesis, I will add

o+

hat this Court was without jurisdiction to act under Tule 35
. because of your filing your notice of appeal. .The Court of
Appeals, thouch, at the reguest of this Court, has returned

),g’

the case to us to proceead under Rule 35. ‘
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The circumstances prevailing when I sentenced vou, as
far as I know, have not changed in so far as to affect the
length of the sentence imposed on you. Nor has the statute

"y is
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the same it was then. ! .Nevertheless, a few days ago, while I

was meditating on the substantial justice of your case, which

I have not ceased to do from‘many days before I sentenced you,

I thought of and rediscovered certain powers given to me by

"the law, which I can exercise on your behalf and on behalf of

the justice of the case.

Upon sentencing a defendant and when reconsidering a

-
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court owes no expla-

O

prioxr sentence to vary its terms, the

nations to anyone. 'N¢§ertheless, in some cases, in order to
achieve a 5e£ter admini sﬁration of justice in the future and
in order not to induce part of the public to error, it becomes
convenient to explain the wherefores of a sentence. I think
that it is necessary today. I also think that it is necesgary

to explain, as I see them, your motives 1n acting ccntrary

i-h

to the clear language of the law. For this,‘one must of

-

necessity refer to the problem of the political sc**ué of
Puerto Rico, a problém which worries vou—-as well as me and
so many other Puerto Ricans--so proifoundly and sin;erely. -
For & better understanding oi the situation, it is necessary
to make a brlbL——pe -aps too brief--statement of the pirtinent
higtorical facts. .

Prom its discovery znd u» to 1898, Puerto Rico was a

Y

colony of Spain, despite the various ups and downs which
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government at different times. But the truth is thaL the
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occurred regarding its greatec r degree cf sel

Puerto Rico of the end of the 19th century was no longer

merely a colony ofrsecond, thizd or furthoer cenerations of
Spaniards, transplanted to the now xorld Puerto -Rico had

already, althouch it remained politically united and subject

cal cord with the mother country

'..I.

to Spain, severed its umbi
and had acguired its own personality, with its ocwn culture
2/ |

-and idicsyncrasy. When in 1828 it passed, from.the Spanish
regime to the American, Puerto Rico continued to be what it
was before, with one variation; with regard to the United
States, the cultural, ethnic, idi osvncratlc and language
differences were, und stLll ezxe even though to a glightly
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lesser degree, consideranly ki
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be, although.still a colony, & people, a group 0i people
’ ) b = x

Tte—

., . . l - e o ~ -
distinguishable from other groups of people and from otner

countries in the world As & matter of fact, . Puerto Rico was

1/ In 1897, just one vear beiore the beginning cif tne United
L ot . ] .
States regime, Spain had arxproved the Autonomic Charter

which, for meny scholars, granted Puerto Rico the most
nearly perfect kind of local self government and recog-
nized to the island, through delegates with voice and
vote in the Spanish legislature (the cortes) a saving
even in the Swpanish national affairs This extremelv gu.
liberal charter could never be really tested, pracisely
because cf the chance o regime which came as a result of
the v1c;orj of the United States over Spain in the
Spanish-American Viar, which put an end in 1838 to  :ae
Spanlsh domination of Puerto Rico and brought about a
tenmporary American nilitary government in the isliand,

Ly There is no need, for the purpose of this case, tc
anaiyze the fuctors, social, cuitural, ethrical and vy
otherwise, which wcre then and are now responsible IZor

the Puerto Rican versonzliity.
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'meaning of this term, to service in the arpged forces, although

as we have held before, he is not such in the juridical sense

‘written that law, I would have considered Edwin Felicdiano

'Gfafals-a eonscientious pbjeq;g;msgeh asfﬁQ;exempt'himvﬁrpm

‘when I sentenced this defendant to the minimum number of years

ll worries, as the defendant, who was litigating in forma pauperis,

that the Military Selective Service Act is not constitutional
nor valid, insofar as it applies to Puerto Ricans, who were
not represented with a voice in the legislative body which
approved it. His conscience does not permit.him to serve
compulsoriiy in the United States Armed Forces; regardless

of how justified or unjustified-are the wars this nation is
engaged in. THis, according *to this Court who does not share

his views, makes him a conscientious objector in the true

this term has in the Military Selective.Service Act. Had I
¢ L]

TS

Tt

L

compulsory military seryice. That I am not able to do because

I am a judge and not a legisiator. Nevertheless, and although
I cannot legislate, I ecan mitigate, albeit in a‘limited.wsy,
the enjust effects which, in certain cases and under specific
circumstances, I may find in the laws I am called upon to

interpret. That is what I tried to dp on Sepge@ber'26, 1969,

that he could be sentenced, one. During the days which

e, R —— "-

iy g g

precededwﬁis«senteheiﬁg, for the reasons here set Qut, and
because I considered that I would have before me not a
crimisal sut a man who, only teehnically, was a violatqr of
the law, I studied every possibility of avoiding his

'

imprisonment. Nor did a fine turn out to be the answer to T

~11-
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Yooyt

could not afford to pay it. I exhausted every imaginable

Te——

) N TTrhe—, - . B .
legal resource, and yet I7could not find a way to avoid that

sentence I had to pronounce. His opposition to the Viet Nam

v

s a IR . - PRy =y S - D e 2 s S — —
vay, althouch sincere and nernans justiifiied, -was not, I

-believed then and I believe today, a valid excuse for not

[ T

comolying with the law. AS to this, his remedy as an American
éitizen is to permit himself “co be drafted, pgssibly to fight
other just wars or not to fight any at all, and‘claim his
“right not fo fight in the Viet Nam war if and when he is
required to do so,Ausing the legal resources a£ hislreach,
both administrative and judicial. On the other hand, oppo-
sition éo a certain war did not make him a conscientious

objector under the law;- When -asked, he frankly adm;tted.that
he would consider fighting certain types of wars, and gave as
example precisely a war for the independence of Puerto Rico.
/ : ‘
Because he was not opposed to war as such, to all wars, he
could not be a "éonscientious objectoxr" ﬁnder the law. And he
could not so be, even though this Court has held from the
bengh that reasons of a religious nature are not needed to be
considered a conscientious objector under the law, and that
inasmuch as the Military Selective Service Act limits this
right to the religious, it is unconstitutional and -void. B
Neilither the jurisprudepce I read and reread, nor the long
hours I spent in meditation, helped-me avoid sentencinglthis
"defendant. I had to be conteﬂf with the most lenient sentence

5/ .

I thought I could impose. Today I realize that I fell shoqtﬁ

-5/  Fcr the first and only time in my career, I did with this
something which I never have seen anybody do or even

0Q
%
1)
(]
o)

~12~




Even if it is true that I cannot change the law to conform
to my wishes--a fupption resérved by the Cohstitution to the
legislator~~I can, as a judge, make it more just in its
application to the‘specific cases which come before me,
without violating thefhorms given me by the legislator, and

within the limits fixed in the statute itself.

ago had to be.rejeéted because it was repugnant to the law or
needed the consent of the defendant. Up uantil recently I

thought that there was no legal solution whicﬁ could miqimize
even more'the‘effects of the law already minimized by my;prior

sentence. -But there ig a solution, although I had not

Every solution which had occurred to me'up to a few days

s/

I wish you would have given me the opportunity to avoid

heard of it having been done. Shortly after the sentence]
I called the defendant himself to approach the bench with
at least one of his attorneys and the U.S. Attorney, and
spoke to him in Spanish and off~the-record, more or less
as follows: @

"Judges often suffer when sentencing human beings, even
though those human beings happen to be hardened criminals.
In your case, my suffering has been the greatest of all
the cases before me. It has been the greatest because I
do not believe you are a criminal but a person who for
ideas and ideals in which he firmly believes, has chosen
to violate a law which he believes unjust, invalid and
unconstitutional. I know that you love Puerto Rico.

I love Puerto Rico as much as you do. The only differencg
is that we disagree as to what is best for our country..

this sentence by having accepted probation. I think I
understand wnhy you would not voluntarily accept any con-
ditions, but I am very sorry not to have been able to
avoid sentencing you as I did. @Good luck.*” 3

zmong other possibilities, a suspended sentence or pro-
bation on condition that he serve in a non-profit
rospital or similar organization at the same salary hert§p
would have received in the Army had to be abandoned for
this reason.

-13=
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Hy

not have in mind the case of a Puerto Rican conscientious
objector to military service in the United States Rrmy on

grounds other than abhorrence of violence in any form, we

;"\J’
0
(v

- iy - - T my — o~ 4 - ST e B -, 1 - de :
;ave decidad to be'as lenient as possiolz and ncge that, in

impésing a nominal sehtence in this caée, we are not doing
violence to, bpt rather are, furthering the legislative will.
We have thoroughly searched through the legisliative record of
the’penalty provisions of this statute for a reference to
what we consider the special case of Puertp Rico. We have
been unable to find anything in this respect. We are most
sure that, consi;tént with the democratic tradition of the
people of the United States and with its profound American
sénse of.féir play éhé juSﬁiéé, Had its‘represeﬁtatiVe,l£hel
congress, had in mind the case of a Puerto Rican “independen-
tista, " honestly and deeply convinced that he is not constif

tutionally nor legally bound by the law which the -defendant

herein has violated, Congress would have expressly made the

£ SRS o

necessary adjustmentswggminsu;“wth&tmjustigemwo&ldmggmggggé

o e PN T AT T -

i i

One last word that we hope will be a contribution to a
better solution to the problem we face here and to problems

mil

l..l .
o)

S r to 1t. As long as Puerto Rico does not becom

)
o
w
Lo
fu
pat
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of the Union by the very will of the peocple of Zuexrto Rico

jof

by the majority in the exercise of their self-

expresse

cetermination, or as long as Puerto RXico does not becope an
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pendent nation, also in the exerci
=1

determination by the will of the majority of the people o %’

Puerto Rico, or as long as the present status of Cocmmonwealth

[

~15~




-similar laws shall not gpply to Puerto Rico except if express-

which we have“sustaiﬁed and reaffirm today is a status of
dignity equal to the other two and permanen£ in nature, is
not definitely clarified by the Congress of the United States
and the people of Buerto Rico in a compact or any other
document in which are‘expressly and unmistakénly recognized
the capacity and the jlridical personality of the people of
~ ] .

Puerto Rico to enter into a dontract with thé'Congress,
binding on both parﬁies, utilizing to describe such capacity
or personality the word "sovereignty" or not, or, at least,

as long as a practical solution is not adopted by the Congress}

such as determining by federal law that the effect of the

penal provisions of the Military Selective Service Act and

RS

ly approved by its Legislative Assembly and by its Governor,

S RS

there will be cases like this one. As previously stated, it

is not up to this or any other court to make such determinations,

1

and when the law happens to be constitutional as we have

o ' ' 1/ . .
decided it is in this very case, we have to apply the law.
The only thing we can do is to alleviate its effects as we'
will do today and may do in a very limited number of cases
in the future, and pray that the Congress and the people of
Puerto Rico clarify the whole situation for the benefit of
all concerned.

Note that I am not saying, nor even suggesting, tha%,

the Compact is non-existing or that it is not binding on the

BiEs

1/ 288 F. Supp. 957
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tceased to pe a colony of the United States on July 23, 1652

-common wellbeing.

parties nor that Puerto Rico is a colony of the United States,
On the contrary, the, Compact does exist. It is binding on

both parties.  Puerto Rico, we have been led to believe,

with the creation of the Commonwealth. All I am saying now

s U

is that the record regarding the creation of the Commonwealth

T g

between 1950 and'l952 is sufficiently‘dim for a respectable

| S

T AR AT

and intelligent person to believe otherWise in good faith and

== = Rt L L A e T

thereby take positions similar to the one taken by the defen—

[ - e

e

dant herein; and that clarification of the political relations

L 8T e
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between Puerto Rico and the United States Will do no harm

o e e ARSI S e L e AT A S R LG z ATt T A i A Y R P
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to anyone and Wlll likely do a great deal of good to the

& . R R I e 2t i U T

4R e s AT S 2 srg

R e O s

Extenoing the Selective SerVice and slmilar acts to

Puerto Rico only through Lhe spcc1fic consent of the people

ot TSR T

BT TN R TRt e R A 3 AR LAt 2

L L e

of Puerto Rico would not be a bad idea. Nor would declaring

‘sentence. Let not the public become confused and believe

o AR LI . ., e e i . e SO T TR o ia it o S

o i e

an amnesty for those whq..w..h,é}.y_@.m.y"i.q.l.éﬁs.@_......th.e P.rssentql.aw. in

Ay

good faith.

v N

I do not want to induce anyone into error by today's

that this decision will open the doors to anyone who alleges
to be in similar circumstances as Edwin Feliciano Grafals, to
receive a sentence like his. What I am doing today I might
possibly do again in the future, but it.will necessarily have
to be in a very small number of cases of Puerto. Ricans who
believe in the same principles as this defendant, and with ‘4

the same sincerity and firmness of conscience as Edwin

Feliciano Grafals. . :
-17-
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