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Summary of the Argument 

International law, like other law, should serve as an ins t rumc 
· of social and economic development. When it becomes a barrier to 
social progress, it shoul d be modified. However, the law can be 
changed for reactionary as well as progressive purposes and, thus, 
all proposed changes must be carefully scrutinized to determine their 
consequences. 

I propose, therefore, to call to your attention a number of re
cent developments in international law which, in my opinion, are un
desirable because they would have the effect of weakening the power 
to control foreign i nvestments. I shall also note certa i n counter
vailing developme nts. 

I believe that the powe.r of states to freely determine their 
economic destinies shoul d be reinforced rather than weakened because 
recent history has demonstrated t hat increased state intervention 
is necessary to achieve economic democracy. In a time of great social 
atrl economic upheavel, the power of t he state to deal with property 
and property rights, domest i c or fore i gn, should be increased, not 
decreased. 

"International practice, as established since the Cannes Confer
ence (1922), is summed up in three words: non- i ntervent i on but indem
nification. *** This posit i on represents the present equation balan
cing the Statets liberty to organize as it will and the security of 
i nternational relations." (Judge de Vi sscher) 

The less developed nations of the world recogn i ze that they can 
achieve economic growth and a h i gher standard of living only through 
the industrialization and modernization of the i r economies as a whole. 
They recognize that to achieve the optimum rate of development, they 
must fully expl oit their mine ral, petroleum and agricultural resourceso 
TheY, are aware that these objectives can be ach ieved only by increas
ing ' the international flow of capital, both public and private. 

However, they are opposed to the influx of capital on terms which 
might intensify the economic and social evils which they seek to erad
icate. They wish to guard agai nst intervention in their domestic po
litical and economic affairs by fore i gn companies as we l l as against 
intervention by the home governments of such companies. Some of these 
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companies have, even in the recent past, helped to establish dictator
ships and to maintaih inequitable systems of land tenure resulting 
both in exploitation of the peasants and the retarding of social and 
economic development. This i ti turn es ta bl ishes the conditions for 
another form of totalitarianism by creat i ng a fertile breeding ground 
for communist activities. 

The current desire for economic development has beeh intensified 
by two significant trends. The first of these is the increase 1n the 
number of politically independent nations. This has created a ton
scious demand for economic growth and industrialization because of 
their desire to utilize political independence for the welf~re of the 
underlying population. The second of these trends is the acceleration 
in the pace of scientific innovation, as reflected in rapid technolo
gical and industrial advances which has, for the first time in history, 
made possible the realization of these economic objectives. 

It must be realized, however , that the very nationalist strivings 
which created the demand for development have also created powerful 
opposition to the acceptance of foreign assistance when this is prof
fered on terms which might diminish the economic independence of the 
new nations. The less developed nat i ons also seek to reduce the de
gree of diplomatic intervention by the home states of investors. 

At the same time potential investors, who have been traditionally 
eager to obtain the maximum degree of security for their investments, 
have actively sought to devise new instruments and m;;thods for the 
achieveme nt of this objective. The des ir e for gteater security on 
the part of investors is perhaps understandable in view of their un
fortunate experience with defaulted bond i ssues and with confisca
tions, particularly in Communist countries. They have also been con
cerned with expropriations in a number of the less developed nat i ons. 

However, the experience of s uch nations with the institution of 
diplomatic protection and with political dominat i on of their countries 
by certain foreign companies has certainly not been such as to induce 
either the newer or older members of this group of nations to accept 
any changes in international law which might ocr,asion further manifes
tations of these acuses. I shall refer particularly to the abuses 
of diplomatic intervention which have been especially evident in La
tin America where this institution developed most fully. 

In Latin America, where independen t governments existed in the 
regions marked out for e conomic exploitation, foreign investors could 
secure protection and relief only by the intervention of their home 
governments. The existence of ahuses in the practice of diplomatic 
intervention is not denied by obje ctive observers. But it is also 
true that, generally speaking, these abuses no longer exist in the 
aggravated form wh i ch we witnessed in the early decades of the 
twentieth century. While the adverse reaction of Latin American coun
tries to these evils is understandable, in my opinion, they went too 
far when they demanded the comple te elimination of the right of diplo
matic protection through such concepts as t he Calvo doctrine. This 
sweeping rejection of the right of protection has not found accep
t ance in international law generally~ 

The utilization of force as the culmination of diplomatic inter
vention created the fear that claims were presented as excuses for 
i ntervention rather than to redress genuine grievances. 

The modern expression of the desire to minimize the extent of dip
lomatic intervention and to control the direction of foreign invest
ments has taken the form of an insistence on permanent sovereignty over 
natural wealth and resources, conceived as an aspe ct of the right of 
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self-determination. Since 1952 this question has been befdre various 
organs of the United Nationso 

Given the present state of political consciousness; it seems un
realistic to expect the uhderdeveloped nations to accept changes in 
international law which wou1d b~ unfavo~able to their present legal 
rights. In my opinion; international law recognizes the right of 
every country to order its own economy by nat ionalizing any property 
within its borders (which includes the right to terminate concessions), 
and holds that the exerc i se of these rights with respect to aliens .is · 
not in violation of internationai law unless such actions are taken 
in breach of treaty obl igations, or are not for a public purpose~ or 
discriminate without justification. While international law un~er 
the prevailing doctr i ne recognises the right df aliehs to feasotiable 
compensat i on, it does not, in my view , render illegal a taking whi~h 
is not accompan ied by such compensationo Here I take a middle path, 
departing from the views of Latin American jurists who would hold . 
that an a lien is not entitled to any more favorable treatment thah a 
national, and of those jurists who assert that full and, immediate com
pensation is a condition of the legality of the taking. 

; 

Perhaps the most str iking attempt to limit the control of a s~ate 
over its contractual re la tions with aliens may be found in the theory, 
recently advanced with special vigor, that a state violates interna
tional law when it fails to observe its contract with an alien, in 
the same manner as when it fails to observe its treaty engagements 
with another state. It is clear, however, that there is no basis for 
this posit ion. It amounts to an attempt to ex·~end the doctrine of 
pacta sunt servanda, as a princ i ple of international law, to con
tracts between states and aliens, whereas this principle in inter
national law is confined entirely to relations between states. 

Certainly one must agree that it is desirable to find a means of 
reconciling the interests of both parties to agreements between states 
and aliens. The answer may well be sought not in terms of more exten- ~ 
sive means of legal protection for aliens, but in a new relation of 
partnership in which mutuality of interests will be emphasized. It 
has been pe rsuasively argued that the legal conditions of investment 
are not and should not be the primary determinants of whether an in
vestment will be made in a given country. 

Freque ntly the argument for greater legal security proceeds on 
the mistaken premis e that an increase in the flow of private invest
ment is desirable in itself, without regard to its effect on the bal
anced economic development of the recipient country. This reveals a 
complete indifference to the fundamental purpose of investment and 
development, which must be the achievement of social and economic pro
gress and an increase in the standard of living. Of course, no private 
investor.will part i cipate u~less he for~sees the possibility of profit 1 but attainment of such profit mus.t be viewed as a by-product and not : 
as a goal of the economic process.. I f the pursuit of appa·ren tly in- ~ 
creased legal security and of fre edom from governmental control is not ' 
acceptable to the rec ipicnt nations, it may well have consequences op- ,· 
pos i te to those sought by the investoro Stability and security, which ~ 
in the long run mean greater profitability, can only be achieved by th~ 
creation of an atmosphere of trust and confidence and by contributing · 
to the establishment of a balanced and growing economy which is essen
tial to political stability. Investment in processing and manufactur
ing industries which will result in the creation of a vast increase in 
the purchasing power of the people, will also mean a greater increase 
in the demands for the products of investors. In other words, the in
vestor must see his rol e as that of one aspect of the very complicated 
process of creat i ng sustained economic growth and development, and may 
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genuinely safeguQrd his future only by the extent of the contribution 
which he makes to this process. 

On the part of the recipient country, this should be accompanied 
by a recognition that an investor is e ntitled to a legitimate profit, 
to the security of his investment, to the perquisites and attributes 
of management, to repatriation of his profits and capital, and to 
freedom from restrictions which are not essential to permit the re
cipient nation to order its own economy. 

The need for economic development become s ever more urgent as 
the gap between the richer and the poorer countries widens and as the 
people of the world r e cognize that we have reached an era in which it 
is possible to create, in the words of Toynbee, an "age of welfare 
for all." The re is need for a global plan to marshall the natural re
sources and the capital resources of the world for a final assault on 
the problems of poverty, diseas e , and illiteracy. With in this overall 
framEwork i t should be possible to find an accommodation be tween re
cipient nations and i nvestors which will recognize the natural sensi
tivity of the latter to any encroachment upon their control over 
their economic destiny while giving assurances to the former that they 
may participate with adequate a0surances of security in this worldwide 
endeavor. 
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